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JURISDICTIONAL STATEMENT

Alan Nicklasson was convicted after ajury trid in Circuit Court of St. Louis County, Stting in
Lexington, Missouri, of first degree murder, Section 565.020.2 RSMo, and sentenced to degth. On
direct apped, this Court affirmed the judgement and sentence and issued its Mandate on March 24,
1998. Mr. Nicklasson filed atimely pro se post conviction motion on June 30, 1998. Counsel was
gppointed by the Missouri State Public Defender’ s Office and filed an Amended Motion on October
25,1998. The motion court, after alimited evidentiary hearing, denied rdlief on April 15, 2002. A
timely Notice of Apped wasfiled on May 10, 2002.

The punishment imposed in this case was degth, therefore, this Court has exclusive gppellate

juridiction. ArticleV, Section 3, Mo. Const. (Amended 1982).



Statement of Facts

A. Procedural History

Allen Nicklasson, amentdly ill individua who was severdly besten and abused since hewas an
infant, was tried and convicted of capita murder in the Circuit Court of St. Louis County. That
conviction and sentence were affirmed on direct gpped to this Court on March 24, 1998, State v.
Nicklasson, 967 SW.2d 596 (Mo. 1998).

Mr. Nicklasson initidly filed apro se 29.15 Maotion on June 30, 1998, raising one claim of
ineffective assstance of counsdl. This Court gppointed the Office of the Speciad Public Defender to
represent Mr. Nicklasson on that Motion, and the undersigned was appointed by the Public Defender
to act as Specid Public Defender in this cause.

Counsd prepared and filed an Amended Post Conviction Mation and filed it in the Circuit
Court of S. Louis County. The amended Motion contained twelve grounds for relief grouped under
three genera categories. Thefirst category of clams raised the following ineffective assstance of trid
counsd dams.

Ground 1 assarted that Movant' strid atorneys conduct in intentiondly distracting

and preventing him from observing and participating in the trial proceedings, denied him

his rights to be present at tria, to confront witnesses againgt him, and his rights to

fundamental fairness.

Ground 2: asserted his Movant’ s trid atorneys rendered ineffective assistance of



counsdl, when they failed to object to the state’ s closing argument where the prosecutor

misstated the law by gtating it did not matter whether or not Movant had a persondity

disorder or suffered from amenta disease or defect.

Ground 3: asserted ineffective assstance of counsdl, when tria counsd failed to

object to the court’s method of conducting chalenges for cause at the bench and out of

Movant's hearing and presence.

Ground 4: asserted histrid atorneys were ineffective for falling to cdl Dr. William

Logan and Dr. Patricia Heming to testify & Movant suppresson hearing that his

Miranda waiver, and subsequent statement, was not given voluntarily.

Ground 5: asserted that Movant’ s attorneys were ineffective for refusing to alow him

to tedtify in his own behdf.

Ground 6: asserted Movant' strid atorneys were ineffective for failing to cal Dr.

William Logan to state that Movant’s menta condition was caused by mentd illness and

not voluntary intoxication.

The second category of clams dleged that actions of the trid court interfered with and
effectively prevented Movant’ s attorneys from rendering effective assstance of counsel. Under that
category the following clams were raised:

Ground 7: thetrid court’s order precluding attorney voir dire prevented Movant's

atorney’ s from providing effective assstance of counsd.

Ground 8: Thiscourt’s order precluding voir dire on other crimes evidence that this

court ruled would be admissible in the pendty phase of thetrid, rendered Movant's



atorneysineffective.

Findly, the Amended Moation raised cdlams dleging ineffective assstance of gppellate counsd.
Under that category the following clams were raised:

Ground 9: asserted Movant’ s gppellate attorney rendered ineffective assistance of

counsdl, when he falled to indude an argument in his brief regarding the admissibility of

the exhibits offered at trid.

Ground 10 asserted gppd late counsd rendered ineffective assstance of counsd,

when hefailed to raise the issue of the court ordering Movant shackled during his entire

trid, when no essentid interest was served by the shackles, nor did Movant ever act

out in court and the disguise utilized by the court to hide the shackleswas totally

ineffective and the jurors were dl aware that Movant was shackled.

Ground 11: asserted Movant’s gppellate attorney rendered ineffective assstance of

counsd infaling to present any argument to the gppellate court in support of the point

raised concerning the non-responsive and highly prgudicia testimony of Agent

McComber to the effect that, in his opinion, Movant was decatful during his

confession.

Ground 12: asserted Movant’s gppellate attorney rendered ineffective assistance of

counsd infaling to present any argument to the gppellate court in support of the point

rasing the admisson of Dde Lent's dleged expert testimony regarding the dominant

character of the footprints recovered as this testimony did not meet even minimum

gandards of scientific evidence.



The state filed its Response to the Mation, arguing that Movant should be denied an evidentiary
hearingon grounds 1, 3,4, 5, 7, 8, 10. (L.F. p. 51-61). On October 3, 2000, the Motion Court
denied claims 1,3,4,5,7,8, 9 and 10. (L.F. 101)

On March 19, 2002, alimited evidentiary hearing was held on the clams not previoudy denied.
During that hearing, Movant called Patrick Berrigan, one of histrid attorneysto testify. Berrigan
tetified that the defense theory of the case was to present adiminished capacity defense. As such,
they intended to argue that as aresult of Movant's mentd illness he was incgpable of ddiberating at the
time of the commission of the crime. (Tr. 5). During the pendty phase the attorneys intended to present
Movant’'s subgtantid history of medica and psychologica abuse, evidence of drug abuse and mentd
illness. (Tr. 5).

Berrigan testified that in presenting this theory of defense to the charge of capital murder to the
jury they caled Dr. Logan to testify that as aresult of his examinations of Movant, he believed he did
not have the capacity to deliberate. (Tr. 8). Thus, according to Berrigan, if the jury had believed Dr.
Logan' s testimony, it would have resulted in afinding of second degree murder. (Tr. 8).

When asked why he did not object to the state’ s closing argument that it did not matter whether
or not Movant suffered from amentd disease of defect, Berrigan stated he did not know why he did
not object. (Tr. 11). Berrigan testified that in his opinion the argument misstated the law and was a
clearly objectionable argument. (Tr. 11). Thus, according to Berrigan there was no strategic reason
for not objecting. (Tr. 11).

At the conclusion of the hearing, the Court took the Motion under advisement and subsequently

entered its Findings of Fact and Conclusions of Law denying dl damsfor rdief.(L.F. 63) Movant filed



atimely Notice of Apped invoking this Court's jurisdiction.(L.F. 96)



Points Relied On
Point |

TheMotion Court clearly erred in denying ground 2 in Movant’s post-conviction
motion, because therecord leaves the firm conviction that a mistake has been made,
inthat trial counsel failed to exercise the customary skill and diligence that a
reasonably competent attorney would exer cise under the same or similar
circumstances, in violation of Movant’srightsto due process, effective assistance of
counsel, and freedom from cruel and unusual punishment, under the Fifth, Sixth,
Eighth, and Fourteenth Amendmentsto the United States Constitution and Articlel,
Sections 10, 18(a), and 21 of the Missouri Constitution, in that trial counsel failed to
object to the state’simproper closing argument in the guilt phase of thetrial when
the state argued that it did not matter whether or not M ovant was suffering from a
mental disease or defect, when M ovant presented a diminished capacity defense and
presented testimony that Movant’s diminished capacity prevented him from
deliberating, in that the state’s argument misstated the law in that whether or not
Movant suffered from a mental disease or defect wasrelevant to his defense of
diminished capacity and hisability to deliberate. Thus, thereisareasonable
probability that had a proper objection been made thetrial court should have
declared a mis-trial and if thetrial court failed to grant a mis-trial theissue would
be preserved for appellatereview and resulted in areversal of Movant’s conviction

Point |1



TheMotion Court clearly erred in denying Movant an evidentiary hearing on
ground 10 and denying the ground, because the record leavesthe firm conviction
that a mistake has been made, in that Movant in his Post Conviction Motion did
allege factsthat were not conclusively refuted by thefilesand recordsin the case
and the ground raised an issue which resulted in prejudiceto the Movant, in that
Movant’'s Appellate Attorney failed to brief and arguein the Appeal that thetrial
court ordered, over defense objection, Movant to be shacked during theentiretrial,
even though during the 18 months of pre-trial proceedings Movant had never caused
adisturbancein the courtroom, and therecord indicated that the shackleswere
noticeableto thejury dueto the placing of brown paper in front of defense counsel’s
table when the same paper was not placed in front of the prosecution’stable, thus
rendering Movant’s Appellate Counsel’ s perfor mance well below the customary
skill and diligence that a reasonably competent attorney would exercise under the
same or similar circumstances, in violation of Movant’srightsto due process,
effective assistance of counsel, and freedom from cruel and unusual punishment,
under the Fifth, Sixth, Eighth, and Fourteenth Amendmentsto the United States
Constitution and Articlel, Sections 10, 18(a), and 21 of the Missouri Constitution,
in addition the Motion Court erred in failing to grant an evidentiary hearing on this
issue so mor e evidence could have been adduced to support the fact that the shackles

caused ajingling sound duringthetrial which further highlighted the situation, as
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the claim was not clearly refuted by therecord.

11



Argument |

TheMotion Court clearly erred in denying ground 2 in Movant’s post-
conviction motion, because therecord leavesthe firm conviction that a mistake has
been made, in that trial counsel failed to exercise the customary skill and diligence
that a reasonably competent attor ney would exer cise under the same or similar
circumstances, in violation of Movant’srightsto due process, effective assistance of
counsel, and freedom from cruel and unusual punishment, under the Fifth, Sixth,
Eighth, and Fourteenth Amendmentsto the United States Constitution and Articlel,
Sections 10, 18(a), and 21 of the Missouri Constitution, in that trial counsel failed to
object tothe state’simproper closing argument in the guilt phase of thetrial when
the state argued that it did not matter whether or not M ovant was suffering from a
mental disease or defect, when M ovant presented a diminished capacity defense and
presented testimony that Movant’s diminished capacity prevented him from
deliberating, in that the state’s argument misstated the law in that whether or not
Movant suffered from a mental disease or defect was relevant to his defense of
diminished capacity and hisability to deliberate. Thus, thereisareasonable
probability that had a proper objection been made thetrial court should have
declared a mis-trial and if thetrial court failed to grant a mis-trial theissue would
be preserved for appellatereview and resulted in areversal of Movant’s conviction

In the ingtant case, the prosecutor, during the guilt phase closing argument Stated it did not

matter whether Mr. Nicklasson suffered from a persondity disorder or mentd disease or defect:.” And

12



there' s no doubt in anybody’ s mind that there is a persondity disorder here. Whether that givesrise to
the level of menta disease or defect doesn’'t matter, given the evidence that’s before you.”. (Tr. 3322).
Not only was this argument a misstatement of the law, in light of the diminished capacity defense
presented by Mr. Nicklasson, it was in direct contradiction of Jury Instruction No. 7 which stated:

If, after congdering dl of the evidence, including evidence that the defendant did or did

not have amenta disease or defect, you have a reasonable doubt as to whether the

defendant deliberated before acting, you must find the defendant not guilty of murder in

the first degree.
(Indruction No. 7). It iswell established that if counsd for either Sde misstatesthe law in closing
argument, reversible error is committed. State v. Watson, 672 SW.2d 701, 703 (Mo. App. 1984).

In the ingtant case, Movant’ s attorneys failed to object to thisimproper argument. Mr.
Nicklasson asserts this failure condtitutes ineffective assistance of counsd. The United States Court of

Appedsfor the Eighth Circuit has stated that the failure to object to improper comments, in aclosing
argument, may indicate alack of skill and diligence on the part of thet attorney. Harrisv.
Housewright, 697 F.2d 202, 210 (8th Cir. 1982).

It isinconceivable that any Strategic reasons exist for Movant’ s attorneys failure to object. In
fact, during the limited evidentiary hearing on Movant’ s postconviction maotion, Petrick Berrigan,
Movant'stria attorney, testified he had no strategic reason for not objecting, did not know why he did
not object and he would not have failed to object for any drategic reason. (Tr. 5-8). Thus, the failure
to object to this clearly reversble error deprived Mr. Nicklasson of the appdllate review to which he
was entitled to as a matter of right.

Asaresult, Mr. Nicklasson asserts his attorney’ s failure to object to the prosecutor’s clear

13



misstatement of the law renders the atorney’ s representation below an objective standard of
reasonableness, which was clearly prgudicid to him. Asthe Court stated in State v. Watson, 672
S\W.2d 701, 703 (Mo. App. 1984), an argument such as this, that misstates the law isreversible error.
See also State v. Jones, 615 SW.2d 403 (Mo. 1981). Clearly a competent attorney would have
been aware of this basic principle of Missouri law and would have immediately objected to a clear
misstatement of the law. Had Movant’s attorney provided effective assstance of counsd and lodged a
proper objection, either the tria court would have been forced to declare a mis-trid or this Court
would have reviewed the meritsthisissue and in al likelihood would have reversed Movant conviction.
For the reasons stated herein, Mr. Nicklasson asserts this Court must reverse his conviction and

sentence and order aNew Tridl.
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Argument 11

TheMotion Court clearly erred in denying Movant an evidentiary hearing on
ground 10 and denying the ground, because therecord leaves the firm conviction
that a mistake has been made, in that Movant in his Post Conviction Motion did
allege factsthat were not conclusively refuted by thefilesand recordsin the case
and the ground raised an issue which resulted in prejudiceto the Movant, in that
Movant’s Appellate Attorney failed to brief and arguein the Appeal that thetrial
court ordered, over defense objection, Movant to be shacked during the entiretrial,
even though during the 18 months of pre-trial proceedings M ovant had never caused
adisturbancein the courtroom, and therecord indicated that the shackleswere
noticeableto thejury duetothe placing of brown paper in front of defense counsel’s
table when the same paper was not placed in front of the prosecution’stable, thus
rendering Movant’s Appellate Counsel’ s performance well below the customary
skill and diligence that a reasonably competent attorney would exer cise under the
same or similar circumstances, in violation of Movant’srightsto due process,
effective assistance of counsel, and freedom from cruel and unusual punishment,
under the Fifth, Sixth, Eighth, and Fourteenth Amendmentsto the United States
Constitution and Articlel, Sections 10, 18(a), and 21 of the Missouri Constitution,
in addition the Motion Court erred in failing to grant an evidentiary hearing on this
issue so more evidence could have been adduced to support the fact that the shackles
caused ajingling sound during thetrial which further highlighted the situation, as
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the claim was not clearly refuted by therecord.

To be entitled to an evidentiary hearing on amotion for postconviction relief: (1) the Movant
must dlege facts, not conclusions, warranting relief; (2) the facts alleged must raise matters not
conclusvely refuted by the files and records in the case; and (3) the matters complained of must have
resulted in prgjudice to the Movant. Brooks v. State 51 SW.3d 909 (Mo. App. 2001).

In the ingtant case, thetrid court, over defense objection, ordered Mr. Nicklasson shackled
during hisentiretrid.> Shackles were ordered by the trid court despite the complete lack of any
evidence that Movant ever caused any disruption at any court proceeding during the 18 months prior to
trid.? In an effort to hide the leg irons, the court had sheets of brown paper placed in front of defense
counsd's table. This measure only highlighted the problem as the prosecutor's table did not have any
such cloaking device. Thus, the message sent to the jury was not subtle, but a clear signd that the court
congdered the accused a dangerous man, and one not to be trusted, even under the surveillance of
three officersin the court room. Despite this clear violation of Movant's congtitutiond right to the
presumption of innocence, appellate counsd failed to raise thisissue on apped. Further, thisissue was
cognizable on apped as a proper objection was lodged in the tria court.

It iswel established that an accused is entitled to appear before his jury unfettered unless good

cause for restraints is shown. See Lytle v. State, 762 SW.2d 839, 834 (Mo.App. 1988). In fact this

Prior to trid, the defense filed a Motion to Allow Accused to Appear in His Own Clothing and
Without Restraints at Any and All Court Appearances.

?In fact, the trid court a one point during Movant hearing on his "Mation to Commit the
Accused Due To Incompetency to Proceed,” commented on the favorable behavior of the defendant in
court, citing his communications with counsdl and non-aggressiveness as evidence of his competency.

16



court has specifically stated that shacking should be avoided whenever possble. State v. Brooks, 960
S.W.2d 479 (Mo. 1991).

There was absolutdly no justification for the shacklesin this case, as Movant had never caused
any disruption to court procedures. Nonetheless, for no justifiable reason, the court forced Mr.
Nicklasson to wear leg irons throughout the trid, even when it was gpparent that the leg irons were not
only causing Mr. Nicklasson extreme discomfort, but could be heard jingling in the courtroom.

This practice of the trid court shackling Movant legs during his two week jury trid deprived him
of hisrightsto due process, afair trid, to present a defense, to effective assistance of counsdl and to be
free from crud and unusua punishment as protected by the Fifth, Sixth, Eighth, and Fourteenth
Amendmentsto the United States Constitution, and Article |, Sections 2, 10, 18(a), 19, and
21 of the Missouri Constitution.

Despite this clearly revergble error, Movant’ s gppdlate attorney faled to rase thisissuein his
direct apped, thereby denying Mr. Nicklasson appellate review of thisissue. Had this issue been
raised, it is clear that the appellate court would have found reversible error and reversed Movant
conviction and sentence. Asthe Supreme Court Stated: handcuffing, shackling, or restraining a
defendant before conviction in such amanner that ajury can see the restraint violates due process
absent some “essential state interest.” Holbrook v. Flynn, 475 U.S. 560, 568-69 (1986).

Jurors would naturdly presume guilt and dangerousness, and that other persons in authority
have dready determined these facts, from such measures. See Elledge v. Dugger, 823 F. 2d 1439,
Amended, 833 F. 2d 250 (11th Cir.1987), cert. denied, 485 U.S. 1014 (1988) (uncongtitutional

shackling after conviction and during capital sentencing proceeding).
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Shackling is permissble only when the defendant has become "so insulting, abusive and
disruptive that an orderly trid [is] made impossble" and, even then, "it is an abuse of discretion
precipitoudy to employ shackles when less drastic security measures will adequately and reasonably
auffice” Kennedy v. Cardwell, 487 F.2d 101, 107, 111 (6th Cir.1973), cert denied, 416 U.S. 959
(2974); Illinois v. Allen, 397 U.S. 337, 342-44 (1970) (remova from the courtroom provides aless
drastic measure), Spain v. Rushen, 883 F.2d 712, 726-28 (9th Cir. 1989), cert. denied, 479 U.S.
910 (1990).

Thus, improper shackling requires autometic reversal. However, despite this clearly reversble
eror, thisissue was not raised in Movant’ s direct appellate brief. 1t goes without question thet it fals
far below an objective standard of reasonableness not to raise aclearly reversible error on direct
apped. Prgudice is clear, asthe above cited cases establish, shackling as was done in the instant case
isautomaticaly reversble error.

In denying this ground, the Motion court stated that Movant failed to present any evidence that
the jury was aware of the shackling. (L.F. 89). The Motion Court made this finding despite the fact,
the court denied an evidentiary hearing on thisissue, precluding Movant from adducing evidence that
the jury was aware of the shacking. Had an evidentiary hearing been granted, Movant would have
presented testimony that the jingling of the shackles was readily apparent throughout the trid. Further,
the Motion Court clamed Movant failed to present any evidence that gppdlate counsd’ sfalureto rase
thisissue was unreasonable. Again, this clam was denied without an evidentiary hearing, so Movant
was precluded from caling appelate counsd to the stand.

Movant assarts he was entitled to an evidentiary hearing on this claim as Movant dleged factsin

18



his 29.15 Mation that are not refuted by the record and it is clear that shacking resulted in prgudice to
Movant. Asaresult, Movant assarts this Court must reverse his conviction due to the uncongtitutiona

shacking or remand to the Motion Court for a hearing on thisissue.
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Conclusion
Based on Points | and 11 this Court should reverse and judgment and remand for anew trid, or

in the aternative should reverse the Judgment regarding Point |1 and remand for an evidentiary hearing

on that issue.

Respectfully submitted,

Susan M. Hunt 36130
819 Wanut

Kansas City, Mo. 64106
(816) 221-4588
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